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WATERFOWL PRODUCTION AREAS:
AN UPDATED STATE PERSPECTIVE
MURRAY G. SAGSVEEN*
AND MATrHEW A. SAGSVEEN**
I. INTRODUCTION
The relationship between the State of North Dakota and the U.S.
Fish and Wildlife Service (FWS) concerning waterfowl production area
easements has been contentious for over thirty years. The genesis of the
dispute and the early controversies were explained in a previously
published article.' This article will address significant federal and state
developments during the intervening quarter-century, relating to
waterfowl production area easements.
II. THE WATERFOWL PRODUCTION AREA EASEMENT
ACQUISITION PROGRAM IN NORTH DAKOTA
A. THE STATUS OF THE EASEMENT PROGRAM IN NORTH DAKOTA
The origination of the waterfowl production area easement program
was explained in the previous article:
The 1929 Migratory Bird Conservation Act authorized the
acquisition of land for inviolate migratory bird sanctuaries.
Section 7 of the Act contained an unusual accommodation to
the federal-state relationship: the federal government could not
acquire land unless a state consented "by law." The State of
North Dakota gave its consent in 1931.
The 1934 Migratory Bird Hunting Stamp Act soon
provided a funding mechanism for the refuge acquisition
program. The 1934 Act authorized the sale of migratory bird
hunting and conservation stamps (duck stamps) to generate
* B.A., Concordia College, 1968; J.D., University of North Dakota, 1973; member of the North
Dakota Bar; currently the North Dakota State Health Officer.
** B.A., Concordia College, 1995; J.D., University of North Dakota, 1999; member of the North
Dakota Bar; currently a North Dakota assistant attorney general.
1. See Murray G. Sagsveen, Waterfowl Production Areas: A State Perspective, 60 N.D. L. REV.
659 (1984). Much of the dispute centers around the fact that waterfowl production area easements
are part of the national refuge system; thus, they have the same protections as any officially
designated waterfowl refuge. See 16 U.S.C. § 668dd(a)(1) (Supp. IV 1998). The primary issue, as
shall be illustrated, concerns easement wetlands that are often poorly identified and are continually
expanding or contracting. See id.
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revenue for the newly created Migratory Bird Conservation
Fund.
A 1958 amendment to the Migratory Bird Hunting Stamp
Act gave the Secretary flexibility to acquire lands or interests in
land for "waterfowl production areas." Unlike lands acquired
under the Migratory Bird Conservation Act, waterfowl produc-
tion areas were not to be "inviolate sanctuaries." In addition,
the amendment provided that the Secretary could acquire water-
fowl production areas without the state legislative consent
required in the 1929 Act.2
Since 1958, the FWS has engaged in an aggressive program to
purchase property for waterfowl protection area easements and acquired
property interests in 1,136,332.87 acres for waterfowl production areas
in North Dakota. 3 The initial FWS practice was to purchase an easement
covering all wetlands in the entire tract of land described in the easement
document. Accordingly, the number of acres covered by the easements
far exceeded the number of actual wetland acres on the easement tracts. 4
B. THE KEY EASEMENT LANGUAGE
The language of the standard form easement has caused significant
problems during the past twenty years. The origins of this controversy
may be traced to the acquisition methods of the FWS during the 1960s
and 1970s. Prior to 1976, the FWS standard easement conveyance
agreement referred to the entire tract of land, rather than the wetland
area itself. 5 The easement initially used by the FWS contained the
following key paragraph:
The parties of the first part, for themselves and for their heirs,
successors and assigns, covenant and agree that they will
cooperate in the maintenance of the aforesaid lands as a
waterfowl production area by not draining or permitting the
draining, through the transfer of appurtenant water rights or
otherwise, of any surface water including the lakes, ponds,
marshes, sloughs, swales, swamps, or potholes, now existing or
recurring due to natural causes on the above-described tract, by
2. Sagsveen, supra note 1, at 659-60.
3. See 1999 U.S. FISH & WILDLIFE SERVICE ANN. REP. OF LANDS UNDER CONTROL OF THE U.S. FISH
& WILDLIFE SERVICE 29. There are roughly 45,250,560 acres of land in North Dakota. See U.S. CEN-
sus BUREAU, U.S. DEP'T OF COMMERCE, STATISTICAL ABSTRACT OF THE UNITED STATES 240 (119th ed.
1999).
4. See Sagsveen, supra note I, at 684-87; see also Paul D. Odegaard, Case Comment, Waters and
Water Courses-Game: What Does the Future Hold for Eleven Thousand Federal Wetland Easements
in North Dakota? United States v. Johansen, 93 F.3d 459 (8th Cir. 1996), 73 N.D. L. REV. 345 (1997).
5. United States v. Johansen, 93 F.3d 459, 463 (8th Cir. 1996).
862 [VOL. 76:861
WATERFOWL PRODUCTION AREAS
ditching or any other means; by not filling in with earth or any
other material or leveling, any part or portion of the
above-described tract on which surface water or marsh
vegetation is now existing or hereafter recurs due to natural
causes; and by not burning any areas covered with marsh
vegetation. It is understood and agreed that this indenture
imposes no other obligations or restrictions upon the parties of
the first part and that neither they nor their successors, assigns,
lessees, or any other person or party claiming under them shall
in any way be restricted from carrying on farming practices
such as grazing at any time, hay cutting, plowing, working and
cropping wetlands when the same are dry of natural causes, and
that they may utilize all of the subject lands in the customary
manner except for the draining, filling, leveling, and burning
provisions mentioned above.6
In addition, the FWS prepared an administrative easement summary
for each of the recorded easement conveyances. 7 The easement summa-
ries provided information such as tract description, tract acreage, wetland
acreage, and cost per wetland acre even though they were not part of the
easement agreement itself.8 Thus, while the easement agreement itself
described the easement as encumbering the entire tract of land, the
corresponding easement summaries actually delineated the acreage of
wetlands restricted by the easement.
III. SIGNIFICANT DEVELOPMENTS CONCERNING WATERFOWL
PRODUCTION AREA (WPA) EASEMENTS
Developments in the area of WPA easements have taken place in
several contexts. Litigation has attempted to define the areas subject to
WPA easements entered into prior to 1976 and there has been
subsequent federal commentary upon this litigation. Recently adopted
hunting regulations for WPA easements have complicated matters for
landowners and hunters alike. The ability to pump the groundwater
under WPA easements has also resulted in controversy. Finally, the state
of North Dakota has entered into agreements with the U.S. Fish and
Wildlife Service concerning WPA easements.
6. Sagsveen, supra note 1, at 667 n.42 (quoting Jurisdictional Statement at 7a, North Dakota v.
United States, 460 U.S. 300 (1983)).
7. See Johansen, 93 F.3d at 462.
8. See id.
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A. DEFINITION OF WETLANDS COVERED BY WPA EASEMENTS: UNITED
STATES V. JOHANSEN
United States v. Johansen9 is the culmination of twenty years of
contention between the FWS and North Dakota's farmland owners.10 In
1996, a case arose in which two brothers were charged with violating the
terms of their mid-1960s easement agreement.lI After two successive
wet years in North Dakota, the Johansen brothers contacted the FWS with
a request to drain certain wetlands on their property that were subject to
a federal easement.1 2 The FWS refused, arguing that all wetlands on the
encumbered parcel were subject to the easement restrictions. 13 The
Johansens drained the wetlands and were charged with the unauthorized
drainage of a waterfowl production area, a violation of federal law
governing National Wildlife Refuge Systems.14
As part of their defense at trial, the Johansens planned to introduce
the original number of acres contracted for in the easement summaries,
along with proof that each parcel contained wetland acreage in excess of
what was contained within the easement summaries, even after the
9. 93 F.3d 459 (8th Cir. 1996).
10. See generally United States v. Schoenbom, 860 F.2d 1448 (8th Cir. 1988); United States v.
Vesterso, 828 F.2d 1234 (8th Cir. 1987); United States v. Seest, 631 F.2d 107 (8th Cir. 1980); United
States v. Welte, 635 F. Supp. 388 (D.N.D. 1982).
11. See Johansen, 93 F.3d at 462.
12. See id. at 460. According to the easement summaries, the wetland acres purchased were 33
acres in two separate tracts, labeled 21X and 24X, and 35 acres in tract 30X. See id. at 462. North
Dakota and the FWS had an agreement concerning the easements at the time. See North Dakota and
U.S. Fish and Wildlife Service Agreements, signed on July 27, 1993, by Ed Schafer, Governor of
North Dakota, and Ralph Morgenweck, Regional Director, U.S. Fish & Wildlife Service. In Section
V. Part B., Identification of Wetlands, the document states:
It is agreed by North Dakota and the Service that the Service will identify wetlands
protected by pre-1976 wetland easements on a case by case basis, if requested to do so
by the landowner, a local entity of government, or the Governor. It is further agreed that
if requests by individuals or the Governor exceed the administrative capability of the
Service, the Service will provide for identification of wetlands protected by wetland
easements in accordance with a priority based on need and availability of funds.
Id.; see also infra Part III.E.
13. See Johansen, 93 F.3d at 460. The letter from the FWS stated in part:
Your area has been hard hit in the last two years .... This particular tract of land has a
high number of basins on it. This, I'm sure, combined with the high rain amounts has
caused you some difficulty farming in the past year ... The only provisions of the
easement that allow for drainage are when [there] are safety or health concerns
involved. Another way of saying this is unless your roads or farmstead is in danger of
being flooded, no drainage can take place.
Id. at 462 (quoting Letter from Hoistad to Kerry Johansen (Mar. 17, 1995) (Ex. D-121)). It does not
seem that the FWS had followed the spirit of the document, which was to provide a mechanism by
which wetlands protected prior to 1976 would be identified to provide certainty and clarity.
14. See id. at 462. The Johansens alleged that in 1995, there were 83.8, 64.9, and 67.1 wetland
acres on tracts 21X, 24X, and 30X, respectively. See id. at 462 n.3.
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wetlands were drained.1 5 The United States sought to exclude this
evidence as irrelevant in a motion in limine, arguing that the easement
summaries were not part of the official recorded easement. 16 The
federal district court held that the defense of using the acreage from the
easement summaries was improper.17 As a result, the Johansens entered
a conditional guilty plea pending the outcome of their appeal.18
In Johansen, the Eighth Circuit was not convinced by the govern-
ment's argument that its prior decisions19 held that easements encompass
all wetlands on the encumbered parcel. 20 The Johansen Court reasoned
that the government's attorney had "failed to acknowledge the ramifi-
cations" of the United States Supreme Court's decision in North Dakota
v. United States.2 1 The decision stated that the United States had ac-
quired interests in only the wetland acres described in the easement
summaries .22
Part of the problem with the easement was the method employed by
the FWS in recording easements; the entire tract of land that the wetlands
were located on was considered to be subject to the easement language,
rather than specific wetlands within the tract of land.2 3 The United States
attorney's position was that all wetlands found on the tract were National
Wildlife Refuge System (NWRS) property. 24 The Johansens' position
was that only the acreage delineated in the easement summary was




19. See, e.g., United States v. Vesterso, 828 F.2d 1234, 1241-42 (8th Cir. 1987).
20. See United States v. Johansen, 93 F.3d 459, 462 (8th Cit. 1996).
21. Id. at 463 (citing North Dakota v. United States, 460 U.S. 300 (1983)). The United States
filed suit against North Dakota because the North Dakota legislature had enacted a statute that effec-
tively restricted the United States' ability to acquire wetland easements in North Dakota. See North
Dakota, 460 U.S. 300; see also Act of Apr. 21, 1977, ch. 204, § 2, 1977 N.D. Laws 461, 463 (codified
as amended N.D. CENT. CODE § 20.1-02-18.1 (Supp. 1999)). The law requires that the governor sub-
mit proposed wetlands acquisitions for approval by the board of county commissioners of the county
where the land is located. See N.D. CENT. CODE § 20.1-02-18.1. If the county does not recommend
the acquisition, the governor may not recommend it. See Act of Apr. 21, 1977, ch. 204, § 3, 1977 N.D.
Laws 461, 463 (codified as amended at N.D. CENT. CODE § 20.1-02-18.2 (1991) (authorizing the land-
owner to negotiate the time period of the easement, to restrict the easement by legal description to
land, wetland, or water, and to drain any after-expanded wetland or water area in excess of the legal
description)); see also Act of Mar. 31, 1977, ch. 426, § 1, 1977 N.D. Laws 923 (codified as amended
at N.D. CENT. CODE § 47-05-02.1 (1999) (restricting all easements to 99 years)). Note that in
Johansen, the Eighth Circuit did not mention Vesterso and its interpretation of North Dakota v. United
States, 460 U.S. 300 (1983). The Eighth Circuit made reference to and gave much weight to the repre-
sentations made by the United States in North Dakota, that the United States had in fact acquired ease-
ments for 4,788,300 acres. See Johansen, 93 F.3d at 464-65 (citing North Dakota, 460 U.S. 300, 311
n.14 (1983)).
22. See id.
23. See id. at 463.
24. See id.
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NWRS property. 25 The government countered this argument by stating
that the easement summary figures were not part of the official
easement 26-that they were merely used as a yardstick for price. 27
The Johansen Court proceeded to examine the government's
arguments by comparing them to the ruling in North Dakota.2 8
Pursuant to the decision in North Dakota, since the easement was limited
to the wetland acres, the FWS only owned the wetland acres in the
easement summaries. The United States attorney argued that "[tihere is
nothing inconsistent with the FWS conceding that only the wetlands
within the larger tract are covered by the drainage limitations . . . and
contending that all wetlands within a particular easement tract are subject
to the limitations." 29 However, the Johansen Court pointed out that the
Solicitor General's brief in North Dakota did not state that the United
States has an interest in all wetlands on the parcel, 30 simply that the
United States had only acquired easements over the summary acreage. 31
The problem of creating a fluctuating easement was also addressed
by the Johansen Court. 32 The government's argument was that any ac-
tion that would inhibit the collection of water on a parcel would violate
the terms of the easement. 33 The Johansen Court reiterated the Supreme
Court's decision in North Dakota, by explicitly rejecting the FWS inter-
pretation of North Dakota .34 Again, this was in reference to the Solicitor
25. See id. Therefore, the Johansens argued that the easement did not cover every wetland that
might develop on the larger tract contained within the easement description. See id.
26. See id. at 464. The Johansen Court cited to Schulz v. Hauck, 312 N.W.2d 360, 363 (N.D.
1981), for the proposition that unrecorded, extrinsic evidence may be permissible to interpret
ambiguous language. The issue of whether the terms of the easement are ambiguous is a question of
law. See, e.g., Atlas Ready-Mix v. White Props., Inc., 306 N.W.2d 212, 220 (N.D. 1981).
27. See Johansen, 93 F.3d at 464.
28. See id. at 464-65 (citing North Dakota v. United States, 460 U.S. 300 (1983)).
29. Id. at 465. The Johansen Court reasoned that the easement might be acceptable because the
easement described entire tracts of land, relying on Eighth Circuit precedent, which bolstered the
government's position. See id. at 464.
30. See id. at 465.
31. See id.
32. See id. at 465-66. The Johansen Court acknowledged that, although troublesome, one might
be able to interpret the Court's decision in North Dakota to allow the easement restrictions to cover all
of the wetlands on the encumbered tract. See Johansen, 93 F.3d at 466. Compare id. with Odegaard,
supra note 4, at 368-69 (reasoning that this narrow interpretation may be inconsistent with the Supreme
Court in North Dakota because of the Court's ruling that North Dakota's law allowing drainage of
after-expanded wetlands was hostile to federal law).
33. See Johansen, 93 F.3d at 465.
34. See id. at 465, 466. The Johansen Court further reasoned that this could complicate the
gubernatorial consent provision of the authorizing statute. See id. The obvious problem with the fluctu-
ating easement would be the additional acreage component. See id. at 465. The gubernatorial con-
sents only authorize approximately 1.5 million acres of wetlands easements. See id. Therefore, the
fluctuating easement would require constant attention to the amount of acres actually under water.
See id. at 466; see also infra Part III.E.
866 [VOL. 76:861
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General's brief which indicated wetland restrictions only applied to the
set figure of acreage specified in the easement summaries. 35
Subsequently, the Johansen Court rejected the government's
argument that the summary figures could only be used to compile a total
of wetland acreage to be applied against the gubernatorial consent, but
not actually relate to the potholes covered by the restrictions. 36 Accor-
dingly, the Johansen Court held that the easements were limited to the
acreage listed in the easement summaries. 37
Within its decision, the Johansen Court also dispensed with the
apparent contradictory ruling by the court in United States v. Vesterso.38
The United States attorney in Johansen argued that Vesterso had rejected
limiting the easement to summary acreage. 39 The Johansen Court ad-
dressed this argument and explained: "it is sufficient for the United
States to prove beyond a reasonable doubt that identifiable wetlands were
damaged and that those wetlands were within parcels subject to federal
easements." 40 The Johansen Court clarified that this language must be
understood within the context of the case.4 1 It further explained that the
United States must prove beyond a reasonable doubt that the identifiable
wetlands that were damaged, existed at the creation of the easement, and
were described in the easement summary.4 2
The Johansen Court held that the United States acquired a property
interest in the acreage designated in the easement summaries. 43 It con-
cluded by reasoning that the culpability of this crime was fulfilled,
because the brothers knew that the parcel was subject to an easement.44
The government had to prove that the wetlands recorded in the easement
summaries were improperly drained, but the landowner could introduce
evidence proving that the acreage in the easement summaries was not
drained .45
35. See Johansen, 93 F.3d at 466.
36. See id. The Johansen Court noted that there must be a correlation between the acreage
figures applied against the consent and the actual restricted acreage. See id. at 465, 466.
37. See id. at 468.
38. 828 F.2d 1234 (8th Cir. 1987).
39. See United States v. Johansen, 93 F.3d 459, 467 (8th Cir. 1996).
40. See id.
41. See id. at 467 (citing United States v. Vesterso, 828 F.2d 1234, 1242 (8th Cir. 1987)). The
context in which the statement was made was to reject the defendant's allegation that the federal
government had not complied with the gubernatorial limitation by identifying all wetlands covered by
the federal easements.
42. See id.
43. See id. at 468.
44. See id.
45. See id. This order should require the FWS service to delineate the wetlands, if it is to prove
that NWRS property was injured.
This case was remanded to the district court, and the parties settled out of court. See Stipulation
for Settlement, Johansen (Aug. 19, 1997) (No. C3-95-62) (stipulating that once the boundaries of the
8672000]
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Johansen appeared to be a change in the standard to determine
what is NWRS property that may or may not favor the landowner, but the
decision was obviously subject to different interpretations.4 6 Michael R.
McEnroe, supervisor of the wetland habitat office of the U.S. Fish &
Wildlife Service, argued that wetland easements continue to be
enforceable after Johansen:
Wetlands easements are perpetual contracts with the
landowner. Drainage rights to these tracts were owned by the
people of the United States, having been purchased by the
service. This case was never about private-property rights.
Our staff met with one or both of the Johansens four times
in the spring of 1995 over the brothers' concerns about per-
ceived water problems. We allowed them to drain three areas
of artificially ponded water from their fields. The remaining
water on the three tracts was in potholes or clearly defined
wetland basins....
During these four meetings, the Johansens never asked for
a map or a measurement of the wetlands. Sometime during
late April or May, after the meetings, the Johansens drained 52
separate wetlands-drained them to the bottom, not just tapped
them to remove the excess water. When asked by our staff to
restore the wetlands and fill the ditches, the Johansens
responded by draining 10 more wetlands ....
The case and the settlement have proved that the terms of the
wetland easement are still legal and enforceable. 47
One of the attorneys for the Johansens obviously disagreed with the
FWS interpretation.
[Private-property rights] is exactly what the case was about.
The 8th Circuit, in a unanimous decision, agreed with the
Johansens that the only wetland acres encumbered by the
easements were those "in existence" at the time of the ease-
ment purchase in 1964 and 1966. That number was less than
one-half the number of acres of wetlands USFWS sought to
original wetland tracts are delineated by the FWS, the Johansens will plug and fill the tracts and all
criminal charges will be dropped). The Johansen brothers agreed to plug ditches into and out of the
drained wetlands, and the federal government agreed to dismiss the criminal charges. See Letter from
Michael D. Nelson, Attorney for Kerry Johansen, to Hon. Edward T. Schafer, Governor, State of
North Dakota (Aug. 21, 1997) (on file with authors).
46. See, e.g., Michael R. McEnroe, Feds No Loser in Wetlands Case, BISMARCK TRIB. (Bismarck,




encumber in 1995. . . . The unencumbered wetlands . . .
cause[d] excessive water and sheetwater to cover the tracts.
That is a taking of private property without compensation by
the government and is prohibited by the 5th Amendment.
Not once during the "four meetings" in March and April,
1995, between the Johansens and USFWS concerning their
request to drain unencumbered wetlands did USFWS bring to
their attention a program-in existence for nine years between
the state of North Dakota and USFWS-to map the encum-
bered wetlands. That program came to light only after "court-
appointed attorneys" pointed it out to the service and made the
request.
The first maps USFWS provided of what it believed to be
the encumbered wetland acres showed every wetland on the
tracts, and greatly exceeded its own records for the number of
acres of wetlands purchased in 1964 and 1966.
The final agreement . . . does not provide for restoration
on "all 62 wetlands" . . . . It calls for restoration of 89 acres
of wetlands on the tracts instead of the 216 acres USFWS
attempted to restrict. 48
B. FEDERAL INTERPRETATION OF UNITED STATES V. JOHANSEN
On October 27, 1999, North Dakota Attorney General Heidi Heit-
kamp requested an administrative interpretation of the Johansen case
from the FWS.49 The letter concerned the interpretation of the Johansen
decision and questioned whether the FWS agreed that "pre-1976 ease-
ments [were] limited to the acreage amounts set forth in the Easement
Summaries." 50 Additionally, she questioned whether a landowner could
drain, "without violating the easement, wetland acreage that exceed[ed]
the amount referred to [in] the Easement Summaries."51
48. Donald R. Becker, Property Rights Did Prevail in Wetlands Case, BISMARCK TRm. (Bismarck,
N.D.), Sept. 14, 1997, at 3C.
49. See Letter from Heidi Heitkamp, North Dakota Attorney General, to Ralph Morgenweck,
Regional Director, U.S. Fish & Wildlife Service (Oct. 27, 1999) (on file with authors).
50. Id.
51. Id. The Attorney General provided a hypothetical to aid any FWS interpretation which
provided:
Assume that an Easement Summary contains an acreage amount of 30 acres and that
during a wet cycle the lone wetland on the parcel expands to 40 acres. Is it the FWS's
position that the landowner is allowed to drain down that wetland so that it contains no
more than 30 acres? Or is it the FWS's position that the landowner can't do anything to
reduce the size of the wetland no matter how large it may become?
2000] 869
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The FWS responded by indicating that Attorney General Heit-
kamp's interpretation of Johansen may have been incorrect. 52 The
letter stated that the FWS would continue to enforce the provisions of the
wetland easement contracts in accordance with the Johansen decision. 53
Further, the FWS asserted that any landowner, subject to an easement,
would have to obtain its approval prior to the draining of any wetlands. 54
Attorney General Heitkamp interpreted the FWS response as unhelp-
ful and unresponsive. 55 She also expressed surprise about the FWS
position because the Johansen holding appeared to be unambiguous. 56
The Attorney General believed that the FWS would welcome any oppor-
tunity to clarify the decision and discuss its proper interpretation. 57
On January 7, 2000, John Schneider, the North Dakota United
States Attorney responded to correspondence from the North Dakota
Attorney General's office by stating that "our interpretation of the
Johansen decision ... [is that] the wetlands easements are legal, binding,
and enforceable agreements, but are limited to the 'Summary Acre-
age."' 58 However, Schneider noted that much of the Johansen case
depended on the individual facts relating to the wetland easements on the
Johansen property, and that the case reaffirmed that drainage of a
covered wetland was a violation of the law. 59 Further, he stated that a
landowner should contact the FWS before doing any draining or taking
any action that could harm the wetland under the easement. 60 Schneider
52. See Letter from Ralph Morgenweck, Regional Director, U.S. Fish & Wildlife Service, to
Heidi Heitkamp, North Dakota Attorney General (Nov. 19, 1999) (on file with authors) ("This case
received much media attention and, as a result, there seems to be many interpretations about what the
final decision said.").
53. See id.
54. See id. Specifically, Morgenweck wrote that "[u]nder the Service's [FWS] easement con-
tracts and the provisions of the National Wildlife Administration Act, no one may do any draining...
without prior consultation and the approval of the Service. These activities are normally allowed for
limited circumstances and then only through temporary permits issued by the Service." Id. The FWS
did not respond to the Attorney General's hypothetical. See id. ;see also Letter from Heidi Heitkamp,
supra note 49.
55. See Letter from Heidi Heitkamp, North Dakota Attorney General, to Ralph Morgenweck,
Regional Director, U.S. Fish & Wildlife Service (Dec. 6, 1999) (on file with authors) ("[Y]ou
[Morgenweck] did not respond to most of my letter and gave the rather unhelpful reply that the FWS
enforces its easements 'in accordance with that decision.' That is good to know, but my question was,
and still is, how does the FWS interpret Johansen?").
56. See id.
57. See id. The Attorney General repeated the hypothetical situation in the first letter. See id.
(quoting Letter from Heidi Heitkamp, supra note 49).
58. Letter from John Schneider, North Dakota United States Attorney, to Heidi Heitkamp, North
Dakota Attorney General (Jan. 7, 2000) (on file with authors).
59. See id.; see also Letter from Ralph Morgenweck, Regional Director, U.S. Fish & Wildlife Ser-
vice, to Heidi Heitkamp, North Dakota Attorney General (Jan. 25, 2000) (on file with authors)
(reiterating the statements made by Schneider).
60. See Letter from John Schneider, supra note 58. Schneider suggested that if a dispute arose,
the parties should mediate the dispute and re-institute the North Dakota and U.S. Fish and Wildlife
Service Agreements pamphlet of 1993. See id.; see also infra Part II.E.
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specifically refused to answer any hypothetical questions relating to
easements, acreage, and draining, based upon the rationale that each case
should be viewed on a case-by-case basis.
Accordingly, although the courts have seemed to substantially
clarify the FWS's property interest in waterfowl production area
easements, it is still possible that future disputes may arise between the
FWS and landowners about this issue.
C. HUNTING REGULATIONS ON WATERFOWL PRODUCTION AREA
EASEMENTS
The National Wildlife Refuge Administration Act specifically
provides that waterfowl production areas are part of the National Wildlife
Refuge System:
For the purpose of consolidating the authorities relating to the
various categories of areas that are administered by the
Secretary for the conservation of fish and wildlife, including
species that are threatened with extinction, all lands, waters, and
interests therein administered by the Secretary as wildlife
refuges, areas for the protection and conservation of fish and
wildlife that are threatened with extinction, wildlife ranges,
game ranges, wildlife management areas, or waterfowl pro-
duction areas are hereby designated as the "National Wildlife
Refuge System" .... 61
The terms in the statute are further defined by regulations adopted by
the FWS:
"National wildlife refuge" means any area of the National
Wildlife Refuge System, except coordination areas.
"National Wildlife Refuge System" means all lands, waters,
and interests therein administered by the U.S. Fish and Wildlife
Service as wildlife refuges, wildlife ranges, wildlife management
areas, waterfowl production areas, and other areas for the pro-
tection and conservation of fish and wildlife including those
that are threatened with extinction.
"Waterfowl production area" means any wetland or
pothole area acquired pursuant to section 4(c) of the amended
Migratory Bird Hunting Stamp Act (72 Stat. 487; 16 U.S.C.
718(c)), owned or controlled by the United States and
61. 16 U.S.C. § 668dd(a)(1) (Supp. IV 1998).
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administered by the U.S. Fish and Wildlife Service as a part of
the National Wildlife Refuge System. 62
Therefore, by statute and regulation, a wetland subject to a water-
fowl production area easement is a national wildlife refuge. Hunting on
national wildlife refuges is strictly governed by the National Wildlife
Refuge Administration Act and implementing regulations. For example,
archers may not possess drug-tipped arrows on national wildlife refug-
es.63 The use of nails, wire, screws or bolts to attach a stand to a tree, or
hunting from a tree into which a metal object has been driven to support
a hunter is prohibited on wildlife refuge areas. 64 Further, hunters on
waterfowl production areas may only use or possess nontoxic shot.65
The laws governing hunting on waterfowl production area ease-
ments present a substantial risk to hunters who are unaware that a wet-
land is a waterfowl production area because the easements and the
wetlands are unmarked. 66 The landowner-hunter may also be at risk-
even if hunting with a map that illustrates the delineated wetlands on the
tract.
D. THE APPROPRIATION OF GROUNDWATER UNDER WPA EASEMENTS
In the 1990s, the FWS began to assert that the pumping of
groundwater for irrigation purposes may violate the "not draining or
permitting the draining" language in the easement document.
Examples of this policy were revealed by the FWS's actions related to
several water permits.
The FWS's actions concerning Water Permit No. 4977 illustrate the
agency's evolving position that the easement restricted the appropriation
of groundwater under the entire tract covered by the easement. 67 The
FWS purchased an easement over a tract in Kidder County, North
Dakota, in 1966. The easement contained the standard language quoted
above.68
62. 50 C.F.R. § 25.12 (1999). The regulations were originally adopted in 1976. See 41 Fed. Reg.
9166-9167 (March 23 1976).
63. See 50 C.F.R. § 32.2(g) (1999).
64. See id. § 32.2(i).
65. See id. § 32.2(k).
66. The statute provides in part: "No person shall disturb, injure, cut, bum, remove, destroy, or
possess any real or personal property of the United States, including natural growth, in any area of the
System; or take or possess any fish, bird, mammal, or other wild vertebrate or invertebrate animals or
part or nest or egg thereof within any such area .... 16 U.S.C. § 668dd(c) (Supp. IV 1998). "Any
person who violates or fails to comply with any of the provisions of this Act or any regulations issued
thereunder shall be fined under Title 18, or imprisoned for not more than 1 year, or both."
Id. § 668dd(f)(1).
67. The water permit files are maintained in the office of the North Dakota State Engineer,
Bismarck, North Dakota, in accordance with section 61-04-02 of the North Dakota Century Code.
68. See supra Part lI.B.
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The landowners filed an application for a water permit with the state
engineer on January 23, 1996. The application requested approval to
annually pump 202.5 acre-feet of ground water annually, at a pumping
rate of 1,000 gallons per minute, to irrigate 135 acres. The requested
point of diversion (i.e., the location of the well) and the land to be
irrigated were on the tract covered by the easement.
State law requires the applicant to notify all landowners within a
one-mile radius of the proposed well. 69 The FWS subsequently wrote to
David Sprynczynatyk, North Dakota State Engineer, requesting "that a
determination be made of the impacts of these proposals upon the
Service's interests before any action is taken on the applications." 70
Sprynczynatyk granted the application on October 10, 1996. The
FWS promptly wrote a second letter to the state engineer, requesting that
the state engineer reconsider his decision. The letter explained in part:
In our April 3 letter, we advised that the proposed place of use
was under easement to the Fish and Wildlife Service. I am sure
that you are aware that under the Service's Small Wetlands
Acquisition Program, the landowner agrees and is paid to
protect the wetlands under easement from being drained,
burned, filled or leveled ....
Parts of the N 1/2 of Section 12 are under easement, in
addition to the S 1/2. The office memo from Scott Parkin
documents the evaluation of existing data which leads to the
conclusion that a well pumping 50 acre-feet at a rate of 250
gpm [gallons per minute] would cause a drawdown of the water
table of about 2.4 feet at a radial distance of 660 feet.
Seasonal decline in the level of a wetland within the same
radius is estimated to be less than 5 inches. Five inches of
water is significant, since temporary wetlands have an average
depth of 10 inches. This projected drawdown will cause the
wetlands to dry up much more quickly, given the average
evaporation of over 7 inches annually in this area. Since the
approved permit allows the withdrawal of four times this
amount, the affect on protected wetlands is obviously much
greater.
69. See N.D. CENT. CODE § 61-04-05 (Supp. 1999).
70. Letter from Cheryl C. Williss, Chief, Division of Water Resources, Mountain-Prairie Region,
Fish and Wildlife Service, U.S. Department of the Interior, to David A. Sprynczynatyk, North Dakota
State Engineer (Apr. 3, 1996) (on file with authors).
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Based on the above information, I request that you
reconsider your decision to approve Conditional Water Permit
No. 4977.71
The state engineer responded by explaining that the "drawdown of
the water table due to withdrawal of ground water would not have an
impact on temporary wetlands" and subsequently denied the FWS
request. 72
In a letter, the FWS concurrently warned the permit holders that the
agency was considering legal proceedings against them if they
developed their irrigation project. The letter stated in part:
I am writing to explain why the Service is concerned about
your proposed project and to make sure that you understand
that if you proceed, the United States may take you to court for
violating the terms of the waterfowl protection easement on
your property.
The conveyance of easement for waterfowl management
rights which you signed in 1966 states that you "will cooperate
in the maintenance of the aforesaid lands as a waterfowl
production area by not draining or permitting the draining,
through the transfer of appurtenant water rights or otherwise,
of any surface water . . . ." On page 1 of the North Dakota
71. Letter from Cheryl C. Williss, Chief, Division of Water Resources, Mountain-Prairie Region,
U.S. Fish & Wildlife Service, U.S. Department of the Interior, to David A. Sprynczynatyk, North
Dakota State Engineer (Oct. 24, 1996) (on file with authors). The letter provided some historical
background to explain the FWS actions:
North Dakota is one of six states comprising the Prairie Pothole Region, which
contains thousands of depressions that fill with water and become wetlands ranging in
size from small puddles to hundreds of acres. This area provides the nesting and rearing
habitat for millions of migratory waterfowl and other water-dependant migratory birds.
Scientists around the world recognize this area as the most important breeding ground for
waterfowl in the United States. The relatively recent case of North Dakota v. United
States, 460 U.S. 300 (1963), stated at 310 that "[tihe protection of migratory birds has
long been recognized as a 'national interest of very nearly the first magnitude."', citing
Missouri v. Holland, 252 U.S. 416 (1920).
In addition to supporting habitat for wildlife, wetlands serve a variety of
ecological functions and provide thousands of hours of recreational pursuits, such as
hunting, bird watching, boating and wildlife observation. These benefits are enormously
important to the public.
Between the drought years of 1989 through 1992, wetland habitat conditions in this
area were so depleted that there was national concern regarding whether or not
waterfowl populations could survive and if some species, such as the canvasback duck,
would become endangered. Permitting additional groundwater development which will
aggravate the effects of climatic conditions could be devastating to waterfowl
populations.
72. Letter from David A. Sprynczynatyk, North Dakota State Engineer, to Cheryl C. Williss,
Chief, Division of Water Resources, Mountain-Prairie Region, U.S. Fish & Wildlife Service, U.S.
Department of the Interior (Dec. 24, 1996) (on file with authors).
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State Water Commission Office Memo are statements that the
proposed irrigation overlies the Marstonmoor Plain aquifer,
and identifying this as an unconfined aquifer. That means that
pumping groundwater from this aquifer has an effect on
surface water bodies which are connected to it. In the case of
your project, that means that as water is pumped by a well,
water in shallow wetlands overlying this aquifer will infiltrate,
or leak into the ground, to make up for the water that is being
removed by pumping....
The Fish and Wildlife Service considers drainage to in-
clude groundwater pumping causing the water level in a wet-
land to decline. Therefore, you may be cited for violating the
terms of your easement if you construct and pump the wells
covered by conditional water permit No. 4977.73
The FWS raised further objections to a second application from
Kidder County the same year. The landowner filed an application on
November 12, 1996, for 219 acre-feet of groundwater to irrigate 125
acres.
74
The FWS protested the application, contending that the withdrawal
of groundwater under the easement would harm the National Wildlife
Refuge System:
The Service is concerned about the impacts of this proposed
diversion, as the SE 1/4 Section 21, T140N R71W, and adjacent
land, is covered by a wetland easement and is part of the
National Wildlife Refuge System (System). Approximately 2
miles away is a tract of land that was withdrawn from the public
domain on August 14, 1962 . . . . The easement, other
easements in the area, and the withdrawn land, are subject to the
provisions of 16 U.S.C. section 668dd(c), which prohibits
persons from knowingly disturbing or injuring property of the
United States in any area of the System. A seasonal type III
wetland is located in Section 21, and may be impacted by
groundwater pumping. If the wetland area is connected to the
aquifers, then water table drawdown caused by well pumping
would aggravate the effects of annual evaporation losses and
climatic cycles. If pumping adversely affects the wetland area,
73. Letter from Cheryl C. Williss, Chief, Division of Water Resources, Mountain-Prairie Region,
U.S. Fish and Wildlife Service, U.S. Department of the Interior, to Lorenz and Opal Rohde, Applicants
for a conditional water permit (Nov. 4, 1996) (on file with authors).
74. The water permit files are maintained in the office of the North Dakota State Engineer,
Bismarck, North Dakota, in accordance with section 61-04-02 of the North Dakota Century Code.
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then the proposed appropriation would not be in the public
interest because of (1) the effect on fish and game resources;
(2) harm to the Service and its real property interests; and (3)
the inability of the applicant to complete the appropriation if it
would violate the terms of the wetland easement.
In the event you determine that there would be no adverse
impact to the Service's interests and you issue a conditional
water permit, please interpret this letter as a request to you to
condition that permit to prevent violation of the Service's ease-
ment and to protect the public interest. The applicant should
be required to install a meter on each well and provide water
use information to the Service on a weekly basis during the
irrigation season. The conditions should include the right of
the Service to monitor the effect of groundwater pumping on
the wetlands by installing piezometers and/or other measuring
equipment, and require that if the easement interest is affected,
pumping must be curtailed or halted to prevent further
injury. 75
The FWS protest triggered a response to the state engineer from the
applicant's attorney, who defended the Johansens in United States v.
Johansen. The attorney argued:
The wetland easements held by the government are identical to
the easements involved in a recent Eighth Circuit Court of
Appeals decision in U.S. v. Johansen. The Court held that
wetland easements "are limited to the acreage provided in the
Easement Summaries." The Court ruled that the government
must prove that "identifiable, covered wetlands (as existing at
the time of the easement's conveyance and described in the
Easement Summary) were damaged and that the defendant
knew that the parcel was subject to a federal easement."
The government's interest in each of the tracts is limited
to the number of wetland acres included in the Easement
Summary and in existence at the time of the easement
conveyance....
It is speculative at best that subsurface waters are subject to
the limitations imposed by the easement. The easements only
discuss surface waters. N.D.C.C. 61-01-01 clearly distinguish-
75. Letter from Cheryl C. Williss, Chief, Division of Water Resources, Mountain-Prairie Region,
U.S. Fish & Wildlife Service, U.S. Department of the Interior, to David A. Sprynczynatyk, North
Dakota State Engineer (Feb. 14, 1997) (on file with authors).
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es between the two and states that subsurface waters are public
and subject to appropriation for beneficial use pursuant to the
permit process.
For someone to be in violation of the law and easement
obligations, he would have to drain, fill, level or burn covered
wetlands on the tract. It would be a difficult position for the
government to maintain that the pumping of subsurface water
drained a particular wetland....
We believe that the proposed irrigation wells will not
impact the government's interest in their wetland easements.
Under the terms of the easement, "It is understood and agreed
that this indenture imposes no other obligations or restrictions
upon the parties of the first part and that neither they nor their
successors . . . shall in any way be restricted from carrying on
farming practices . . . and that they may utilize all of the
subject lands in the customary manner except for the draining,
filling, leveling, and burning provisions mentioned above." 76
The North Dakota State Engineer's staff sidestepped the legal issues
raised by the FWS and the applicant's attorney. In a thorough analysis
of the application, the staff hydrologist commented:
Regarding potential damage to "real property interests of
the U.S. Fish and Wildlife Service," the nature of those rights
and interests is stipulated by the terms of the easement. Be-
cause the easement is, in some respects, permissive of agricul-
tural activities, and because the easement contains no explicit
reference to prohibition of irrigation or pumping, the exact
nature of the real property rights of the U.S. Fish and Wildlife
Service with reference to the applications of water permit
#5070 is not clear, and according to the letter of Donald
Becker (dated April 22, 1997), attorney of the applicant, there
appears to be some area of possible legal dispute. It is not
appropriate that the State Engineer should make a legal deter-
mination over the rights and interests contained in the ease-
ment, or that disputes over such rights and interests, if they
exist, should be decided by a prohibition of a water permit.
These matters should be resolved by the U.S. Fish and Wildlife
Service and the landowners. 77
76. Letter from Donald R. Becker, Attorney, to David A. Sprynczynatyk, North Dakota State
Engineer (Apr. 22, 1997) (on file with authors).
77. Memorandum from Scott Parkin, Hydrologist, North Dakota State Water Commission, to
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The North Dakota State Engineer approved the application and
issued Conditional Water Permit No. 5070.
The FWS explained another policy position in a letter objecting to
the granting of Conditional Permit No. 5073. During an exchange of
correspondence, the state engineer asked for a map delineating the
wetlands on an easement tract. The FWS responded:
In your July 3, 1997, letter, the Service was asked to provide
the location and size of the wetlands that we are concerned
about. The Service is currently having the Bismarck office
prepare a wetland easement map for your office, and you
should have it within a few days. We do not typically provide
sizes of these wetlands as they are subject to natural
fluctuations with climate, and size is relatively meaningless at
any given point in time. 78
A number of other applications for water permits have also triggered
similar objections from the FWS.79
E. AGREEMENTS BETWEEN NORTH DAKOTA AND THE U.S. FISH AND
WILDLIFE SERVICE
In an attempt to resolve evolving conflict, the North Dakota and
FWS representatives entered negotiations in 1985 concerning waterfowl
production areas and other issues. The initial agreement, approved
November 1, 1985, established the terms and conditions for the
governor's approval of the North Dakota Migratory Bird Habitat
Acquisition Plan.
After negotiating two additional years, the parties signed agreements
addressing maintenance of watercourses, delineation or identification of
wetlands located on easement tracts, weed control, crop depredation,
emergency haying, and other matters. The 1985 and 1987 agreements
were renewed in 1990 and 1993.
When the agreements were renewed in 1993 by Governor Edward
T. Schafer and Ralph 0. Morgenweck, regional director of the FWS, the
parties addressed the following issues:
1. Coordination and communication between North Dakota
and the FWS;
2. Resolution of disputes and conflicts through mediation;
3. Exercise of state law by the state affecting fee and easement
interests of the FWS;
David A. Sprynczynatyk, North Dakota State Engineer and Milton 0. Lindvig, Director, Water
Appropriation Division (Apr. 3, 1998) (on file with authors).
78. Letter from Ralph Morgenweck, Regional Director, U.S. Fish & Wildlife Service, to David
A. Sprynczynatyk, North Dakota State Engineer (Sept. 3, 1997) (on file with authors).
79. See, e.g., Water Permit No. 5297 and Water Permit No. 5147.
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4. Easements acquired under the small wetlands acquisition
program;
5. Identification of wetlands protected by pre-1976 wetland
easements taken under the small wetlands acquisition
programs;
6. Enhancement of upland habitat around wetlands under
easement;




10. Emergency haying or grazing on FWS lands;
11. Wetland classification;
12. Water levels and river management on national wildlife
refuges on North Dakota rivers. 80
Although the agreements were helpful to address certain issues that
arose after 1985, the governor and FWS representatives have not been
able to negotiate an extension of the agreements. Accordingly, they
expired at the end of 1996.81
V. CONCLUSION
The relationship between the State of North Dakota and the U.S.
Fish and Wildlife Service continues to be strained, in part because of the
FWS's continued expansion of control over waterfowl production area
easements.
When the landowners signed the easement documents several
decades ago, the FWS paid a specific amount related to a specific num-
ber of acres per tract to prevent "the draining .. .of any surface water
including lakes, ponds, marshes, sloughs, swales, swamps, or potholes,
now existing or recurring due to natural causes ."82 The FWS also
assured the landowners:
It is understood and agreed that this indenture imposes no
other obligations or restrictions upon the parties of the first
part and that neither they nor their successors, assigns, lessees,
or any other person or party claiming under them shall in any
way be restricted from carrying on farming practices such as
grazing at any time, hay cutting, plowing, working and
80. See North Dakota and U.S. Fish & Wildlife Service Agreements (July 1993).
81. Interview with Robert Harms, attorney for Edward T. Schafer, Governor, State of North
Dakota (Oct. 9, 2000).
82. See supra Part lI.B.
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cropping wetlands when the same are dry of natural causes, and
they may utilize all of the subject lands in the customary
manner except for the draining, filling, leveling, and burning
provisions mentioned above.83
However, the FWS-through a series of statutes, regulations, and
administrative actions-has asserted that the easements are now national
wildlife refuges within the National Wildlife Refuge System, that the
easements included all land within the described tract, and that the
easements prevent normal farming activities such as irrigation. North
Dakota has responded by supporting the defendants in Johansen and by
resisting FWS efforts to expand control over waterfowl production area
easements.
Based on the events of the past four decades, it seems the conflicts
between the state and FWS concerning waterfowl production areas will
not soon be resolved.
83. See supra Part lI.B.
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